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1. The context of the Enhancing the Legal Protection of 
 the EU Financial Interests in Romania conferences 
 New European regulations in fighting fraud

As a member of the European Union, Romania benefits from financial support in the amount 
of approx. 30 billion Euro1 for the period 2014-2020 for the programmes financed inter alia 
by the European Structural and Investment Funds (ESIF). According to art. 174 of the 
Treaty on the Functioning of the EU, the purpose of accessing these funds is to strengthen 
its economic, social and territorial cohesion by reducing the gaps between the levels of 
development of various regions. Amongst the considered regions, the European Union 
pays a special attention to the rural areas, the areas affected by the industrial transition, 
as well as to the regions affected by a serious and permanent, natural and demographic 
handicap like the most northern regions with a very low population density, as well as the 
island, cross-border and mountain regions.

Romania has signed the Partnership Agreement2 that includes certain financing priorities 
for the use of the European Structural and Investment Funds having as global goal to reduce 
the economic and social development gaps between Romania and the EU member states.

According to the most recent data available on the website of the Ministry of European 
Funds, the absorption rate of the European funds is of 20.10%3. Irregularities and fraud 
can significantly affect the absorption of these funds. On this subject, at European level, the 
budget of the European Union was affected by fraud in the amount of 9 billion euros in the 
period 2002-2016 according to the report “Fighting fraud in EU spending: action needed” 
published by the European Court of Accounts4 in 2019.

As a consequence, the high number of frauds has led to the need to initiate the European 
Public Prosecutor’s Office, an entity created under Regulation 2017/1939 from the 12th of 
October 2017 for the implementation of an enhanced cooperation on the establishment of 
the European Public Prosecutor’s Office (EPPO)5.

1 According to the information avaible on the website of the Ministry of European Funds under the section Archive of the Absorbtion Status 
OP 2014-2020 and to the information available at  http://data.gov.ro/dataset/stadiul-absorbtiei-fondurilor-europene

2 The 2014-2020 Partnership Agreement under no. 2014RO16M8PA001.1.2 is available here: http://www.fonduri-ue.ro/acord-parteneriat

3 See the section Absorption History at www.fonduri-ue.ro.

4 See pages 42-43 of the Fighting fraud in EU spending: action needed report, published by the European Court

5 EU Regulation 2017/1939 of the Council from the 12th of October 2017 for the implementation of an enhanced cooperation on the 
establishment of the European Public Prosecutor’s Office (EPPO), published in the Official Journal no.  L 283/31.10.2017.

  http://data.gov.ro/dataset/stadiul-absorbtiei-fondurilor-europene
http://www.fonduri-ue.ro/acord-parteneriat
http://www.fonduri-ue.ro.


2

At the same time, the member states have two years to transpose the PIF Directive6 in 
the domestic law, term that expires in July 20197. This piece of legislation plays the role of 
enhancing the protection of the financial interests of the European Union by harmonising 
the definitions of the offences, sanctions and statute of limitations. This directive will 
replace the PIF Convention8, which will apply to Denmark and Great Britain9.
 
Freedom House Romania has organised the series of conferences Enhancing the Legal 
Protection for EU Financial Interests in Romania („Litigations on European Funds’’) at 
Bucharest (21st-22nd of June 2018 and 27th-28th of February 2019) and at Cluj-Napoca 
(27th-28th of September 2018) in order to promote the mechanisms for the prevention 
of and fight against fraud10. The conferences were organised with funding from the EU 
Programme Hercules III (2014-2020)11 financed by the European Union in order to promote 
its financial interests12.

2.  The main regulations applicable to fighting EU funds fraud 

2.1. Proposal for a regulation on the protection of the budget: rule of law 

The European Union budget can be affected by irregularities or fraud. However, the budget 
can be affected also by situations13 where a generalised deficiency as regards the rule of 
law in a member state affects or risks to affect the good financial management and the 
protection of the financial interests of the European Union. The rule of law is one of the 
main values that the Union relies on, as we are reminded by article 2 of the Treaty on the 
Functioning of the European Union, as well as by the preamble to the Treaty and to the 
Charter of Fundamental Rights of the EU.

6 The Directive (EU) 2017/1371 of the European Parliament and Council from the 5th of July 2017 on the fight against fraud against to the 
Union’s financial interests by means of criminal law.

7 Article 17 provides the deadline for transposition as the 6th of July 2019.

8 See the Convention drafted under article K.3 of the Treaty of the European Union, on protecting the financial interests of the European 
Communities from 27.11.1995

9 See the OLAF Report for 2017 available here: https://ec.europa.eu/anti-fraud/sites/antifraud/files/olaf_report_2017_en.pdf

10 For additional information on fighting fraud at EU level, visit: https://europa.eu/european-union/topics/fraud-prevention_en

11 For other additional information, visit: http://ec.europa.eu/anti-fraud/about-us_en

12 For other information about the Hercules III Programme, visit: https://ec.europa.eu/anti-fraud/policy/hercule_en

13 See the proposal for a Regulation of the European Parliament and Council on the protection of the Union’s budget in case of generalised 
deficiencies as regards the rule of law in the member states COM (2018) 324 final from 2.5.2018.

https://ec.europa.eu/anti-fraud/sites/antifraud/files/olaf_report_2017_en.pdf
https://europa.eu/european-union/topics/fraud-prevention_en
http://ec.europa.eu/anti-fraud/about-us_en
https://ec.europa.eu/anti-fraud/policy/hercule_en
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As, at the moment, there is no specific financial procedure for issues related to the rule of 
law that can affect the good management of the Union’s funds, the European Commission 
has drafted a proposal for a regulation that includes a specific financial procedure for issues 
related to the rule of law that may affect the good management of the Union’s funds. 

According to art. 3 of the proposal for regulation, the European Commission may initiate 
measures when a generalised deficiency as regards the rule of law risks to affect the awarding 
of the public procurement contracts, the proper functioning of the criminal prosecution 
bodies in terms of prosecuting fraud, judicial review of awarding public procurement 
contracts and fraud investigation, preventing and sanctioning fraud, corruption or other 
violations of the Union’s legislation regarding the execution of the Union’s budget, the 
recovery of the unduly paid funds, and timely and effective cooperation with OLAF. 

The European Commission can apply one of the following sanctions:
1. suspending the approval of one or more programmes or its (their) modification;
2. suspending the commitments;
3. reducing the commitments, including by using some financial corrections or some 

transfers to other spending programmes;
4. reducing the pre-financing;
5. interrupting payments;
6. suspending payments; 

The regulation is available here14: http://freedomhouse.ro/olaf_docs/1_Regulament_
protectia_Uniunii_Europene.docx and additional explanations can be found here: 
http://freedomhouse.ro/olaf_docs/2_budget-proposals-financial-management-rule-law-
may2018_en.pdf 

2.2. Authorities competent in fighting fraud or why do we have so many 
institutions?

The EU legislative framework on the management of the EU budget relies on institutions 
and their functions (management, control, audit, certification, antifraud) as it can be 
seen in the material available here: http://freedomhouse.ro/olaf_docs/3_GT_Autoritati_
competente_la_nivel_national-Obligatiile_asumate_de_Romania-final.pptx

The main regulation of the institutions at national level are:
• The Government Decision no. 398/2015 establishing the institutional framework 

for the coordination and management of the European Structural and Investment 
Funds and ensuring the continuity of the institutional framework for the 
coordination and management of the structural instruments 2007-2013

14 For the latest discussion about the rule of law at the level of the European Commission, see the press release of the European Commission 
from 03.04.2019: http://europa.eu/rapid/press-release_IP-19-1912_en.htm

http://freedomhouse.ro/olaf_docs/1_Regulament_protectia_Uniunii_Europene.docx
http://freedomhouse.ro/olaf_docs/1_Regulament_protectia_Uniunii_Europene.docx
http://freedomhouse.ro/olaf_docs/2_budget-proposals-financial-management-rule-law-may2018_en.pdf 
http://freedomhouse.ro/olaf_docs/2_budget-proposals-financial-management-rule-law-may2018_en.pdf 
http://freedomhouse.ro/olaf_docs/3_GT_Autoritati_competente_la_nivel_national-Obligatiile_asumate_de_Romania-final.pptx
http://freedomhouse.ro/olaf_docs/3_GT_Autoritati_competente_la_nivel_national-Obligatiile_asumate_de_Romania-final.pptx
 http://europa.eu/rapid/press-release_IP-19-1912_en.htm


4

• The Government Emergency Ordinance no.  66/2011 on the prevention, identification 
and sanctioning of the irregularities occurred in obtaining and using the European 
funds and/or related national public funds (“G.E.O. 66/2011”)

• Law no. 61/2011 on the organisation and functioning of the Fight Against Fraud 
Department - DLAF;

As a member state, Romania undertook the management of the EU funds by complying 
with the institutional framework audited and notified to the European Commission. 

One of the main obligation undertook by Romania refers to the accreditation of the EU 
funds for management institutions in Romania. One of the essential requirements for 
accreditation is represented by the existence of effective and proportional measures to fight 
fraud, as it results from this material: http://freedomhouse.ro/olaf_docs/4_Acreditarea_
autoritatilor_de_management-final.pptx 

The measures to fight fraud rely on the fraud risk audit, according to art. 125 paragraph  4 
letter (c) of Regulation 1303/201315. The European Commission recommends to the member 
states that each Managing Authority provides, in detail: the timetable of the assessment 
of the risk of fraud, the body in charge of performing the risk assessment and the body in 
charge of the subsequent assessment of the measures necessary to fight fraud. The assessment 
must take place on 3 levels: a) selection of beneficiaries; b) implementing and verifying the 
operations; c) certification and payments.

The management and control system of all the institutions involved in finding irregularities 
in managing EU funds includes, as basic institutions, the managing authorities/intermediate 
bodies, the certification authorities and the audit authorities that carry out their activity 
mainly under the Government Emergency Ordinance  66/2011, as national legislation, as it 
result from this material: http://freedomhouse.ro/olaf_docs/5_MV1-_Cluj.pptx 

From the beneficiaries’ perspective, it is important to underline that the element from which 
the managing, control, audit, certification and anti-fraud authorities start, when analysing 
and verifying, is the content of the financing agreement.

The financing contract based on which the financing is granted is a standard form contract 
so that the beneficiary commits to implement the project, according to the provisions 
included in this contract and according to the applicable European and national 
legislation.
 

15 Regulation (EU) no. 1303/2013 of the European Parliament and Council from the 17th of December 2013 laying down common provisions 
on the European Fund for Regional Development, the European Social Fund, the Cohesion Fund, the European Agricultural Fund for Rural 
Development and the European Maritime and Fisheries Fund and laying down general dispositions on the European Fund for Regional 
Development, the European Social Fund, the Cohesion Fund and the European Maritime and Fisheries Fund and repealing Council Regulation 
(EC) no. 1083/2006 of the Council is available here: https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=celex:32013R1303

 http://freedomhouse.ro/olaf_docs/4_Acreditarea_autoritatilor_de_management-final.pptx
 http://freedomhouse.ro/olaf_docs/4_Acreditarea_autoritatilor_de_management-final.pptx
http://freedomhouse.ro/olaf_docs/5_MV1-_Cluj.pptx
https://eur-lex.europa.eu/legal-content/RO/TXT/?uri=celex:32013R1303
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2.3. The role of OLAF in fighting irregularities

OLAF has established, through the Decision no. 352/28.04.1999 of the European 
Commission, as body to fight fraud, corruption and other acts that can affect the financial 
interests of the EU or, in other words, to make sure that the money collected from the EU 
taxpayers are used in order to generate economic growth, as shown also in this document: 
http://freedomhouse.ro/olaf_docs/6_GTR_Ce_este_OLAF-final.pptx

It enjoys certain special rights like
• it can perform on-the-spot checks and has access to any information and document, 

including the right to enter the locations of the public institutions in the member 
states; in the case of private operators, the domestic law on the right to a fair 
criminal trial;

• the local authorities provide technical support to obtain the authorizations 
stipulated by the domestic rules (e.g. the search warrant for residences, computer 
search warrant);

• it guarantees full confidentiality with regards to the data and information collected 
during investigations. 

The procedure starts with the decision of the General Manager, there where there is reasonable 
suspicion of fraud, notified internally or by a third party, including an anonymous one.

The term of the investigation is proportional to the complexity of the case, but not longer 
than 12 months, and exceeding this term implies a special procedure that involves also the 
Supervisory Committee.

At the end of the investigation, a report is drafted (art. 11 paragraph 1) accompanied by the 
recommendations of the General Manager on taking action or not. The report is admissible 
evidence in the administrative procedures of the member states. The report has the value of 
an administrative deed. 

OLAF has no competence in criminal matters and the structure of this body can be 
analysed here: http://freedomhouse.ro/olaf_docs/7_Hercule_conference_RO_28.02.2019_
legal_and_admin_measures.ppt

For more information about the competences of OLAF see this document: http://
freedomhouse.ro/olaf_docs/8_Transnational_Expertise_and_transfer_of_best_
practices_-_legal_and_administrative_measures_to_fight_against_fraud_(2)_(1).pdf 
 The main challenges of OLAF are: 

• corruption, conflict of interest and the manipulation of the public procurement 
procedures and

• the fact that organised crime groups have become transnational.

http://freedomhouse.ro/olaf_docs/6_GTR_Ce_este_OLAF-final.pptx
http://freedomhouse.ro/olaf_docs/7_Hercule_conference_RO_28.02.2019_legal_and_admin_measures.ppt
http://freedomhouse.ro/olaf_docs/7_Hercule_conference_RO_28.02.2019_legal_and_admin_measures.ppt
http://freedomhouse.ro/olaf_docs/8_Transnational_Expertise_and_transfer_of_best_practices_-_legal_and_administrative_measures_to_fight_against_fraud_(2)_(1).pdf 
http://freedomhouse.ro/olaf_docs/8_Transnational_Expertise_and_transfer_of_best_practices_-_legal_and_administrative_measures_to_fight_against_fraud_(2)_(1).pdf 
http://freedomhouse.ro/olaf_docs/8_Transnational_Expertise_and_transfer_of_best_practices_-_legal_and_administrative_measures_to_fight_against_fraud_(2)_(1).pdf 
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2.4. The role of DLAF in fighting irregularities

The Fight Against Fraud Department (DLAF) was established under Law no. 61/2011 on 
the organisation and functioning of DLAF. A structure with legal personality within the 
working apparatus of the Government that ensures, supports and coordinates the fulfilment 
of Romania’s obligations.

DLAF is independent. It acts as an inspection body, in the sense of art. 61 of the Code of 
Criminal Procedure, in terms of the acts that can be considered offenses harming the EU 
financial interests.

It may perform controls, at the prosecutor’s request. The fraud inspection activity of DLAF 
can be analysed here: http://freedomhouse.ro/olaf_docs/9_EXPERIENTA_DLAF_IN_
LUPTA_IMPOTRIVA_FRAUDELOR.PPT

2.5. The role of the European Public Prosecutor’s Office in fighting fraud and its 
relation to OLAF

Currently, there is no EU institution that has competence in the field of criminal investigation 
and prosecution for these offenses, this being the task of the national authorities.

Regulation (EU) 2017/1939 of the Council from the 12th of October 2017 (the EPPO 
Regulation) is the act that founds the European Public prosecutor’s Office, as an European 
decentralised structure, with a distinctive legal personality, which will enjoy absolute 
independence in performing its tasks. From the operational point of view, its activity will 
not start earlier than 2020. 

According to art. 22-23 of the EPPO Regulation, the European Public Prosecutor’s Office 
will be able to perform, in the entire EU territory, investigations with regards to offenses 
against the EU financial interests, finalised by prosecuting the suspects, in the domestic 
courts, by complying with the domestic procedures.

The competence of the European Public Prosecutor’s Office prevails over the competence 
of the national prosecutor’s offices, which will have to collaborate with it.  The procedural 
documents submitted in the cases can be challenged in front of the domestic courts, as well 
as in front of the CJEU.   The activity of the European Public Prosecutor’s Office is based 
on the compliance with the Charter of the Fundamental Rights of the EU, as a measure 
to guarantee the rights of the investigated persons, as it results from this material: http://
freedomhouse.ro/olaf_docs/10_Parchetul_European-final.pptx 
 

http://freedomhouse.ro/olaf_docs/9_EXPERIENTA_DLAF_IN_LUPTA_IMPOTRIVA_FRAUDELOR.PPT
http://freedomhouse.ro/olaf_docs/9_EXPERIENTA_DLAF_IN_LUPTA_IMPOTRIVA_FRAUDELOR.PPT
http://freedomhouse.ro/olaf_docs/10_Parchetul_European-final.pptx  
http://freedomhouse.ro/olaf_docs/10_Parchetul_European-final.pptx  
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2.6. Proposal for the amendment of the Government Emergency Ordinance 66/2011. 
Possible setback? 

At the moment, there is a proposal for the amendment of the Government Emergency 
Ordinance 66/2011: http://www.fonduri-ue.ro/proiecte-legislative. During the three 
conferences there were several project alternatives that we referred to during debates, as 
shown in these materials: 
http://freedomhouse.ro/olaf_docs/11_Proiect_modificare_OUG_66_2011_26092018.pdf
http://freedomhouse.ro/olaf_docs/12_Proiect_modificare_OUG_66_2011.ppt

From the explanatory memorandum available here: http://freedomhouse.ro/olaf_docs/13_
Nota_Fundamentare__OUG_proiect_oug_66_IAN_2019AVIZARE_EXT_(1).docx 
it results that it is necessary to create the framework for the management of the funds for 
the programming period 2014-2020 related to preventing and identifying irregularities, 
as well as to establish and recover the budgetary receivables for a unitary approach. Also, 
the amendment targets the need to correlate the national legal framework with the new 
provisions of the European legislation on financial management, respectively the new 
mechanism for closing the annual accounts and the definition of the accounting year, 
elements newly introduced in the programming period 2014 – 202016.

Romania prefers the deduction/withdrawal mechanism instead of the recoveries 
mechanism through which the correction is made after irregularities have been found, and 
not from the first statement of expenditures issued after the budgetary recoveries resulted 
from irregularities. 

The immediate withdrawal of the expenditures that show irregularities immediately frees 
that amount from the EU funds allowing it to be used for other operations, but the member 
state includes in its own budget the risk of not recovering from the beneficiary the 
unduly paid public funds. 

Postponing the withdrawal until the actual recovery from the beneficiary offers less time 
for the reuse of the EU funds for other eligible operations, but protects the member state 
from the financial point of view in case the latter cannot recover the subsidy from 
the beneficiary after it has exhausted all the means to recover the amount through 
institutions and according to the national legal framework. 

It is necessary to clarify the definitions and to remove the definitions already used in the 
European Regulations like the definition of irregularities in Regulation 1303/2013 applicable 
for the period 2014-2020 instead of that from art. 2 paragraph 1 letter a) of the G.E.O. 66/2011, 
as the definition of irregularities at European level does not include an omission made by the 
16 The Regulation (EU, Euratom) 2018/1046 of the European Parliament and Council from the 18th of July 2018 regarding the financial rules 
applicable to the general budget of the Union, amending the Regulations (EU) no. 1296/2013, (EU) no. 1301/2013, (EU) no. 1303/2013, (EU) no. 
1304/2013, (EU) no. 1309/2013, (EU) no. 1316/2013, (EU) no. 223/2014, (EU) no. 283/2014 and of the Decision no. 541/2014/EU and repealing 
Regulation (EU, Euratom) no. 966/2012 available here: https://eur-lex.europa.eu/legal-content/ro/TXT/?uri=CELEX%3A32018R1046

http://www.fonduri-ue.ro/proiecte-legislative
http://freedomhouse.ro/olaf_docs/11_Proiect_modificare_OUG_66_2011_26092018.pdf
http://freedomhouse.ro/olaf_docs/12_Proiect_modificare_OUG_66_2011.ppt
http://freedomhouse.ro/olaf_docs/13_Nota_Fundamentare__OUG_proiect_oug_66_IAN_2019AVIZARE_EXT_(1).docx
http://freedomhouse.ro/olaf_docs/13_Nota_Fundamentare__OUG_proiect_oug_66_IAN_2019AVIZARE_EXT_(1).docx
https://eur-lex.europa.eu/legal-content/ro/TXT/?uri=CELEX%3A32018R1046
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authority with competences in this matter in considering an irregularity. Thus, a beneficiary 
cannot be sanctioned for an action or omission of an authority in the field as considered by 
the Bucharest Court of Appeal in a decision available here: http://freedomhouse.ro/olaf_
docs/14_CAB_principiul_asumarii_raspunderii_ghidul_solicitantului_LF.docx 

In another decision of the Bucharest Court of Appeal available here http://freedomhouse.
ro/olaf_docs/15_CAB_PESCUIT_PRINCIPIUL_GESTIUNII_FINANCIARE_LF_(1).
docx , the court has considered that the beneficiary did not comply with the principles of 
economy, efficiency and effectiveness for a good financial management according to art. 3 
from GEO 66/2011 as a repeated subcontracting took place.

The amendments at art. 13 of the proposal are a setback because they remove the restraint 
that prevents a beneficiary from hiring persons that were involved in the financing 
application verification process for a period of at least 12 months from the signing of the 
financing agreement or to request the annulment because of this.

It is proposed to remove the obligation of preventing the occurrence of conflict of interest 
during the entire selection procedure for projects to be financed by private beneficiaries. 
However, the private beneficiaries have the obligation to continue to apply the principle of 
preventing conflicts of interest according to Section 2 of the Order 1284/2016 approving the 
competitive procedure applicable to private applicants/beneficiaries for the awarding of the 
contracts for supply, services or other works financed by European funds.

In order to avoid such situations, another proposal welcomed by the participants to these 
conferences is that the initiation of the insolvency procedure for the beneficiary is no 
longer considered an irregularity.

The proposal is available here: http://freedomhouse.ro/olaf_docs/16_Proiect_OUG_de_
modificare_OUG_662011_Ian_2019_(1).docx 

http://freedomhouse.ro/olaf_docs/14_CAB_principiul_asumarii_raspunderii_ghidul_solicitantului_LF.docx
http://freedomhouse.ro/olaf_docs/14_CAB_principiul_asumarii_raspunderii_ghidul_solicitantului_LF.docx
http://freedomhouse.ro/olaf_docs/15_CAB_PESCUIT_PRINCIPIUL_GESTIUNII_FINANCIARE_LF_(1).docx
http://freedomhouse.ro/olaf_docs/15_CAB_PESCUIT_PRINCIPIUL_GESTIUNII_FINANCIARE_LF_(1).docx
http://freedomhouse.ro/olaf_docs/15_CAB_PESCUIT_PRINCIPIUL_GESTIUNII_FINANCIARE_LF_(1).docx
http://freedomhouse.ro/olaf_docs/16_Proiect_OUG_de_modificare_OUG_662011_Ian_2019_(1).docx 
http://freedomhouse.ro/olaf_docs/16_Proiect_OUG_de_modificare_OUG_662011_Ian_2019_(1).docx 
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3. The ex-ante evaluation of the financing application

The evaluation phase is the most important one in the fraud prevention process, as it is the 
first contact between the financing authority and the beneficiaries. In order to be effective, 
the evaluation implies clear and transparent rules and criteria, prior to the evaluation stage 
of the financing applications.

It implies the verification of the financing application, of the submission and of eligibility 
criteria, of the supporting documents submitted, of the beneficiary and of the partners 
involved in the project, as well as a formal check of the project’s budget. Cross-checks are 
recommended. 

It is done by experts from the Managing Authorities or by independent one and includes, 
usually, the following phases, as shown in this material (http://freedomhouse.ro/olaf_
docs/17_Freedom_House_AA.pptx ):

• administrative compliance and eligibility; 
• technical and financial assessment, including the in situ visit (as the case may be);
• selection based on the score obtained in the previous phase.

Checking the administrative compliance means checking:

• the accuracy (and) completing the financing application;
• the presence of all the documents requested in the call for proposal;
• the proper format of the requested documents;
• respecting the submission deadline, according to the call for proposals;

The applications that are not compliant are rejected, and the applicant is informed about 
this and about the reasons of the rejection. The applications that are compliant are accepted 
for a further eligibility assessment, and the applicant is informed about this.

Checking eligibility 

The eligibility of the applicant, of the activities, of the project, of the target group, of the 
expenditures, is checked as mentioned in the Applicant’s Guide. The Intermediary Body/ 
Managing Authority can request additional clarifications. The non-compliant applications 
are rejected, and the applicant is informed about this and about the reasons of the rejection. 
The applications that are compliant are accepted for a further technical and financial 
evaluation, the applicant being informed about this.

http://freedomhouse.ro/olaf_docs/17_Freedom_House_AA.pptx
http://freedomhouse.ro/olaf_docs/17_Freedom_House_AA.pptx
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Technical and financial evaluation 

The evaluation criteria are different for each operational programme and can be about:
• the project’s relevance;
• the project’s quality and coherence;
• the project’s maturity;
• the project’s sustainability;
• the institutional capacity or, as the case may be, the financial capacity of the 

applicant to implement the project.

Examples of fraud indicators as they are included in this material ( http://freedomhouse.ro/
olaf_docs/18_GTR_Procesul_de_evaluare._Detectarea_fraudei-final.pptx): 

• the beneficiary is fictitious or people that have interests in the beneficiary have a 
fraud history or are in a conflict of interest;

• the beneficiary has provided untrue information about its financial capacity and 
object of activity;

• the involved staff has a fraud history or is in a conflict of interest;
• the presented documents and information can be categorised as suspicious;
• people that are connected to the beneficiary are involved in the evaluation process;
• projects submitted by the same beneficiary or by different beneficiaries that have a 

high level of similarity.

http://freedomhouse.ro/olaf_docs/18_GTR_Procesul_de_evaluare._Detectarea_fraudei-final.pptx
http://freedomhouse.ro/olaf_docs/18_GTR_Procesul_de_evaluare._Detectarea_fraudei-final.pptx
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4. Evaluation and control during the project’s implementation

4.1. Who can perform the control during implementation?

The Managing Authorities perform, based on the notifications received, through the control 
structure, checks in order to establish the eligibility of the expenditures.

Practically, the authorities with competences in managing European funds have the 
obligation to exclude from payment/reimbursement those expenditures that do not comply 
with the legality, regularity and compliance, as it results from this material: 
http://freedomhouse.ro/olaf_docs/19_Presentation_day_1.pptx 

4.2. Could the beneficiaries invoke the principle of legitimate expectation if a set of 
expenditures have been previously declared as eligible? 

In terms of finding as non-eligible some expenses previously declared as eligible, in particular 
related to this matter of the monitoring authorities not noticing or even considering in 
a different manner the violation, CJEU rules in the Case C-465/10 Judgement Ministre 
de I`lnterieur, de I`Outre-mer, des Collectivites territoriales et de I Ìmmigration from the 
21st of December 2011, applying, by analogy, the reasoning from Case C-94/05 Judgment 
Emsiand-Starke GmbH from the 16th of March 2006. ”As a consequence, applying by 
analogy the CJEU reasoning in Case C-94/05 Judgment Emsiand-Starke GmbH from the 
16th of March 2006, we note that the circumstance that the competent authorities had been 
informed by the beneficiary of the subsidy about a certain situation does not influence, 
as such, considering it “misconduct” in the sense of article 1 the second paragraph of 
Regulation no. 2988/95”.

In the Case C-94/05 the Judgement Emsiand-Starke GmbH from the 16th of March 2006 
was pronounced, where the Court has noted also that the principle of protection of trust/
legitimate expectation cannot be invoked against a clear provision in the community 
law; not even the behaviour of a national authority in charge of enforcing the EU law, which 
is contrary to the latter, can create, for an economic operator, a legitimate trust regarding 
the possibility to benefit from a treatment contrary to Union law. Such interpretation is 
also found in the Civil Judgment no. 2703/21.10.2015, of the Bucharest Court of Appeal, 
which underlines the following: „the court appreciates as irrelevant the aspect of the previous 
monitoring of the procedure and its result”.

http://freedomhouse.ro/olaf_docs/19_Presentation_day_1.pptx
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Recently, the CJEU has considered that not even the OLAF report can be enough for an 
operator to challenge the subsequent listing in the accounting records on import taxes17.

5. The ex-post control of the financing application. 
 The Role of the Audit Authority

The ex-post audit of the financing application can be internal or external.
The internal audit is performed by the Managing Authority or by independent auditors.
The external audit is carried out by the Audit Authority within the Court of Accounts, the 
European Commission and the European Court of Accounts as it results from the material 
here: http://freedomhouse.ro/olaf_docs/20_Freedom_House_AA_R_I.pptx 

Examples of irregularities identified in the ex-post audit, as it results from this material: 
http://freedomhouse.ro/olaf_docs/21_2019_-_Freedom_House.pptx can be:

• shortening the deadlines for the submission of the bids without complying with the 
legal provisions;

• carrying out the public procurement procedures with enforcing the principles of 
non-discrimination, equal chances and transparency;

• using evaluation factors that actually represent qualification/selection criteria 
regarding the technical and/or professional capacity of the bidders; 

• not complying with the rules on avoiding conflicts of interest;
• splitting the estimated value of the contract in order to avoid the enforcement of 

the procedures for the procurement or purchasing of goods without organising a 
proper awarding procedure.

Examples of irregularities regarding the eligibility of expenditure:
• granting financing for non-eligible activities, for non-eligible projects or to non-

eligible beneficiaries;
• declaring some expenses that do not entirely meet the eligibility requirements;
• accepting to pay for some expenditure without the existence of documents that 

certify the reality of the rendered services/performed works;
• accepting for payment some expenditure that is not related to the activities of the 

project;
• declaring higher costs with the staff than in reality;

17 See the Court Judgment from the 16th of March 2017 in the Case C 47/16, Veloserviss, ECLI:EU:C:2017:220.

http://freedomhouse.ro/olaf_docs/20_Freedom_House_AA_R_I.pptx 
http://freedomhouse.ro/olaf_docs/21_2019_-_Freedom_House.pptx 
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6. Irregularity or fraud?

The most frequently met fraud situations are related to spendings, reason for which the PIF 
Convention provides the following as fraud related to spendings: any intentional action or 
omission with regards to the use or presentation of some false statements or documents, 
inaccurate or incomplete that has as effect the unduly charging or retention of funds that 
come from the general budget of the European Communities or from the budgets managed 
by the European Communities or in their name; not communicating an information 
by breaching a specific obligation, having the same effect; the misuse of these funds for 
purposes other than those for which they were granted initially, having the same effect as 
it can be seen also in this material: http://freedomhouse.ro/olaf_docs/22_MV2-_Cluj.pptx 

In the Romanian legislation the definition of fraud is regulated by art. 181 of Law 78/2000 
as being: (1) Using or presenting in bad faith false, inaccurate or incomplete documents 
or statements, which has as result the illegal obtaining of funds from the general budget 
of the European Union or from the budgets administrated by it or on its behalf, shall be 
punished with imprisonment from 2 to 7 years and interdiction of certain rights.

Additionally to the definitions related to irregularity and fraud, the criteria of delimitation 
between fraud and irregularity are the following, as shown also in this material where you 
can find examples of fraud and irregularities http://freedomhouse.ro/olaf_docs/23_GT_
GTR_Frauda_vs_Neregula-final.pptx:

• the intention behind the action of the financed entity;
• the object of the misconduct / rule that is violated;
• the effects of the misconduct.

Here you can find examples of irregularities specific to the Operational Programme 
Administrative Capacity - OPAC: http://freedomhouse.ro/olaf_docs/24_POCA_si_POR_
Freedom_House_Mihaela_Calin.pptx

6.1. Fraud criminalisation 

• The Convention from 1995 on the protection of the financial interests of the 
European Communities („PIF Convention”);

• Art. 181 – 185 of Law no. 78/2000 on preventing, identifying and sanctioning 
corruption acts

• Directive no. 2017/1371 on the fight against fraud against to the Union’s financial 
interests by means of criminal law (“PIF Directive”).

http://freedomhouse.ro/olaf_docs/22_MV2-_Cluj.pptx  
http://freedomhouse.ro/olaf_docs/23_GT_GTR_Frauda_vs_Neregula-final.pptx
http://freedomhouse.ro/olaf_docs/23_GT_GTR_Frauda_vs_Neregula-final.pptx
http://freedomhouse.ro/olaf_docs/24_POCA_si_POR_Freedom_House_Mihaela_Calin.pptx
http://freedomhouse.ro/olaf_docs/24_POCA_si_POR_Freedom_House_Mihaela_Calin.pptx
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6.2. Factual means of committing fraud depending on the stages of the project 

In general terms, the stages of projects implementation financed from non-reimbursable 
funds are:

1. obtaining the financing agreement (contract, decision etc.);
2. project implementation;   
3. project monitoring during the sustainability period.

Related to each of these three stages, there are different factual means to harm the EU 
financial interests, as shown in this presentation: http://freedomhouse.ro/olaf_docs/9_
EXPERIENTA_DLAF_IN_LUPTA_IMPOTRIVA_FRAUDELOR.PPT 

During the obtaining of the financing agreement stage, fraud can be committed by various 
means like:

a. altering the statements of account, in order to make proof of owning one’s own 
contribution (for example, from 50 RON to 580,000 RON);

b. inaccurate declaration of the situation of some infrastructure objectives affected by 
flooding in order to access a certain financing scheme;

c. submitting a letter of comfort from a bank, without submitting the complementary 
document regarding the conditions for the issuance of the letter by the bank 
(incomplete document);

d. altering the content of a previous contract (including its value) and using it as a 
document proving a similar experience.

During the project implementation stage, fraud can be committed by various means like:
a. falsely drafting the bids declared losers (similarities between documents issued by 

different bidders);
b. the fictitious purchase of software (including licenses) in order to create commercial 

circuits meant to justify the transfer of some amounts that return, indirectly, to the 
beneficiary of the funding;

c. using false compliance certificates, the purchased equipment being “second hand” 
(price differences: 22,000 USD – 200,000 EUR);

d. unjustified price increase (between 200% and 500%), by interposing some economic 
operators controlled by the beneficiary (creating artificial conditions) so that these 
invoices are categorised as inaccurate documents;

e. collecting in cash the amounts charged as down payment and their use for personal 
purposes, as well as submitting afterwards false supporting documents;

f. false certification in situations that involve works relating to the performance of 
some works or the installation of materials;

g. the unjustified increase in costs by invoking some materials for which there are no 
documents of origin.

http://freedomhouse.ro/olaf_docs/9_EXPERIENTA_DLAF_IN_LUPTA_IMPOTRIVA_FRAUDELOR.PPT 
http://freedomhouse.ro/olaf_docs/9_EXPERIENTA_DLAF_IN_LUPTA_IMPOTRIVA_FRAUDELOR.PPT 
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In the project monitoring stage during the sustainability period, fraud can be committed 
by various means like:

a. certifying in the minutes of the in situ check some unreal data about the result 
indicators of the project;

b. presenting some unreal data regarding the number of unemployed hired after 
the project’s implementation, in order to prove the fulfilment of the undertaken 
obligations regarding the creation of new jobs.

6.3. Irregularities regarding the compliance with the provisions on public 
procurement

A part of the irregularities can result also from not complying with the provisions on public 
procurement, reason for which the regulations on public procurement should be considered. 
In this sense, the Guide “Public Procurement Guidance for Practitioners on avoiding the 
most common errors in projects funded by the European Structural and Investment Funds” 
can be consulted, developed by the European Commission in 2018 and available here: 
http://freedomhouse.ro/olaf_docs/25_guidance_public_procurement_2018_ro.pdf 

As a recommendation, as one of the irregularities can have as starting point the way the 
estimated value was calculated according to the recommendations drafted by the National 
Agency for Public Procurement regarding the calculation method of the estimated value 
when the latter will be established in relation to the duration of the financing agreement: 
http://freedomhouse.ro/olaf_docs/26_Speta_Biblioteca_spete_valoare_estimata_
ANAP_738.docx

7. Which are the fraud indicators?

Annex no. 1 to the methodological rules of the G.E.O 66/2011 approved by Government 
Decision 875/2011 sets out fraud indicators and systems. This annex contains information 
included in the working document developed by the European Commission “Information 
note on Fraud Indicators for ERDF, ESF and CF” (COCOF 09/0003/00-RO) as it results 
from this document: http://freedomhouse.ro/olaf_docs/27_Presentation_day_2.pptx
 
Examples of such indicators and case studies can be found here: http://freedomhouse.ro/
olaf_docs/28_20190227_two_day_conf_RO_fraud_indicators_f_.pptx

http://freedomhouse.ro/olaf_docs/25_guidance_public_procurement_2018_ro.pdf 
http://freedomhouse.ro/olaf_docs/26_Speta_Biblioteca_spete_valoare_estimata_ANAP_738.docx
http://freedomhouse.ro/olaf_docs/26_Speta_Biblioteca_spete_valoare_estimata_ANAP_738.docx
http://freedomhouse.ro/olaf_docs/27_Presentation_day_2.pptx 
 http://freedomhouse.ro/olaf_docs/28_20190227_two_day_conf_RO_fraud_indicators_f_.pptx
 http://freedomhouse.ro/olaf_docs/28_20190227_two_day_conf_RO_fraud_indicators_f_.pptx
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8. Recovering damages resulting from irregularities/fraud. 
    National case law

The main aspects presented in this document available here http://freedomhouse.ro/olaf_
docs/29_Probleme_in_atragerea_si_utilizarea_fondurilor_UE_.pptx are:

• the competence of the administrative courts in settling litigations regarding 
community financing (withdrawing financing or enforcing financial corrections);

• the statute of limitation applicable  to the drafting of the documents detailing the 
irregularities and establishing the financial corrections;

• the legal nature of the Notice of Review drafted by DLAF or of the Report drafted 
by the Audit Authority;

• can another control be performed for the same beneficiary of the funding and 
under what conditions?

• what happens with the procedure for resolving the case by the administrative and 
fiscal court in case criminal investigations exist related to the same acts?

• applying the principle of proportionality in the litigations that target non-
reimbursable financing;

• when are the provisions of art.5 paragraph 3 of the Regulation EC no.65/2011 
establishing the rules for the enforcement of Regulation (EC) no. 1698/2005 of the 
Council enforcing the procedures of control and the environmental conditionality 
for measures to support rural development?

More relevant aspects can be found here: http://freedomhouse.ro/olaf_docs/30_
Presentation1.pptx

http://freedomhouse.ro/olaf_docs/29_Probleme_in_atragerea_si_utilizarea_fondurilor_UE_.pptx
http://freedomhouse.ro/olaf_docs/29_Probleme_in_atragerea_si_utilizarea_fondurilor_UE_.pptx
http://freedomhouse.ro/olaf_docs/30_Presentation1.pptx 
http://freedomhouse.ro/olaf_docs/30_Presentation1.pptx 
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9. Best practices in fighting fraud 

9.1. The role of ANI and PREVENT

As fraud suspicion can be related also to conflicts of interest, the activity of the National 
Integrity Agency („A.N.I.”) plays an important role in identifying conflicts of interest: 
http://freedomhouse.ro/olaf_docs/31_ANI_Prezentare_CII.pptx A.N.I. uses the PREVENT 
system presented here: http://freedomhouse.ro/olaf_docs/32_ANI_Prezentare_Lege_
PREVENT.pptx For more information about the cases detected by PREVENT go here: 
http://freedomhouse.ro/olaf_docs/33_Analiza_PREVENT.docx
 
The court competent to give a solution to the action in absolute nullity affirmance to a labour 
agreement or to a civil agreement, initiated by the National Integrity Agency subsequent to 
having drafted the evaluation report that identified the conflict of interest, is determined 
based on the legal nature of the contract, as it results from Decision no. 10/2017 available 
here: http://freedomhouse.ro/olaf_docs/34_DECIZIE_10_2017.docx

9.2. Centralised Public Procurement

One of the conditionalities in the Partnership Agreement aims at establishing a centralised 
procurement unit via which the contracting authorities that act at central level will purchase 
certain categories of products and services.

The foundation and functioning of the National Office for Centralized Public Procurement 
can be seen as a mechanism to fight fraud, as it results from this material http://freedomhouse.
ro/olaf_docs/35_Centralizarea_achizitiilor_publice_frauda_27022019.ppt

9.3. Protecting beneficiaries against fraud committed by the partners

According to art. 23 of the Emergency Ordinance no. 64 from the 3rd of June 2009 on the 
financial management of structural instruments and their use for the Convergence objective, 
projects implemented in partnerships can be defined as follows: “The projects financed from 
structural instruments through the operational programmes for the Convergence objective 
may have as beneficiaries partnerships formed by two or more entities with legal entities, 
registered in Romania and/or in the member states of the European Union, provided that an 

http://freedomhouse.ro/olaf_docs/31_ANI_Prezentare_CII.pptx
http://freedomhouse.ro/olaf_docs/32_ANI_Prezentare_Lege_PREVENT.ppt
http://freedomhouse.ro/olaf_docs/32_ANI_Prezentare_Lege_PREVENT.ppt
http://freedomhouse.ro/olaf_docs/33_Analiza_PREVENT.docx
http://freedomhouse.ro/olaf_docs/34_DECIZIE_10_2017.docx 
http://freedomhouse.ro/olaf_docs/35_Centralizarea_achizitiilor_publice_frauda_27022019.ppt
http://freedomhouse.ro/olaf_docs/35_Centralizarea_achizitiilor_publice_frauda_27022019.ppt
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entity fiscally registered in Romania is appointed as leader of the partnership, except for the 
projects which have as beneficiary an European group or territorial cooperation”.

Practically, the applicant/beneficiary can send in partnership the financing application, 
having national and/or transnational partners. The beneficiary, as leader of the partnership, 
must be an entity fiscally registered in Romania. The leader of a partnership is in charge 
of ensuring the implementation of the project and to comply with all the provisions in the 
financing agreements, as it results from this document where you can also find best practice 
examples: http://freedomhouse.ro/olaf_docs/36_Protectie_beneficiari_27022019.ppt

To analyse the extent to which the beneficiary and the leader must enforce the provisions 
on public procurement as it results from Order no. 6712/2017 available here http://
freedomhouse.ro/olaf_docs/37_Ordin-comun-6712_890_2017-MDRAPFE-ANAP-mod-
de-efectuare-achizitii-pent_(1).pdf and from the analyses made by A.N.A.P. (National 
Agency for Public Procurement) available here http://freedomhouse.ro/olaf_docs/38_
Speta_Biblioteca_spete_acord_de_parteneriat.docx

9.4. Computer systems used to fight fraud

IMS - Irregularities Management System, is an application used at European Level to 
facilitate and level the quarterly reporting of irregularities and fraud cases.

If IMS serves only in an indirect manner to the activity of identifying irregularities, 
ARACHNE is an application that determines even fraud risk (a risk scoring & data mining 
tool). Its analyses identify certain indicators associated to fraud, and can be used to assess 
projects, beneficiaries, and financing contracts and even subcontractors, according to a 
presentation available here: http://freedomhouse.ro/olaf_docs/39_Sisteme_informatice_
utilizate_in_lupta_antifrauda-final.pptx

ARACHNE  is recommended especially for the ex-ante control of the financing 
application, particularly related to the conflict of interest, complying with the rules on 
state aid, complying with the performance indicators or the general capacity of the entities 
to participate to projects co-financed from European funds.

A last mechanism to facilitate the fight against fraud is the early detection and exclusion 
system -EDES. Actually, this is a database, organised at EU level, and structured in 2 
sections: early detection and exclusion.

The first section contains a list of natural and legal persons that can represent a threat to 
the financial interests, while the second one - a list of those excluded from financing from 

http://freedomhouse.ro/olaf_docs/36_Protectie_beneficiari_27022019.ppt  
http://freedomhouse.ro/olaf_docs/36_Protectie_beneficiari_27022019.ppt  
http://freedomhouse.ro/olaf_docs/37_Ordin-comun-6712_890_2017-MDRAPFE-ANAP-mod-de-efectuare-achizitii-pent_(1).pdf
http://freedomhouse.ro/olaf_docs/37_Ordin-comun-6712_890_2017-MDRAPFE-ANAP-mod-de-efectuare-achizitii-pent_(1).pdf
http://freedomhouse.ro/olaf_docs/37_Ordin-comun-6712_890_2017-MDRAPFE-ANAP-mod-de-efectuare-achizitii-pent_(1).pdf
http://freedomhouse.ro/olaf_docs/38_Speta_Biblioteca_spete_acord_de_parteneriat.docx 
http://freedomhouse.ro/olaf_docs/38_Speta_Biblioteca_spete_acord_de_parteneriat.docx 
http://freedomhouse.ro/olaf_docs/39_Sisteme_informatice_utilizate_in_lupta_antifrauda-final.pptx
http://freedomhouse.ro/olaf_docs/39_Sisteme_informatice_utilizate_in_lupta_antifrauda-final.pptx
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EU funds. The situations that lead to exclusion from financing are those provided at art. 
106 and at art. 109 paragraph  (1) first paragraph letter (b) and art. 109 paragraph (2) letter 
(a) from Regulation no. 966/2012 on the financial rules applicable to the general budget of 
the EU and included cases like: bankruptcy, serious violation of the financing agreements 
or serious violations of the professional conduct rules.

9.5. Steps in drafting a national antifraud strategy

The components of the fight against fraud include more elements, as it is shown here:
http://freedomhouse.ro/olaf_docs/40_Componentele_luptei_antifrauda-final.pptx

At European level, the fight against fraud is done by: developing antifraud strategies – 
where OLAF contributes decisively, performing systematic risk analyses and controls, 
in order to identify the fraud indicators – red flags, implementing a sensitization policy 
amongst employees and of protection measures for whistle-blowers, OLAF carrying out 
investigations.

At the level of each organisation, to fight against fraud means to develop an ethical culture, 
to increase the training level of the employees by providing continuous training courses 
having fraud as topic, to implement an internal control system with dedicated structures, 
and also to establish some mechanisms to detect and report fraud.

Depending on the seriousness of the discovered violation, proper sanctions must also be 
implemented: fines, administrative and even criminal sanctions. The applied sanctions 
must follow the principle of proportionality, must be efficient and must enjoy publicity. 
In order to enhance the discouraging effect, the result of the investigations must be 
communicated as efficient and as quickly as possible, but by complying, at the same time, 
with the fundamental rights of the persons in question.

Even databases (black lists) can be organised, which contain minimal identification data 
of the legal or natural persons sanctioned, in order to warn future partners with regards to 
their problems, and to mitigate, thus, the risk of new fraud.

Similar to the national anticorruption strategy, the national antifraud strategy can be tool to 
fight fraud, as it results from this material: http://freedomhouse.ro/olaf_docs/41_Strategia_
antifrauda-final.pptx
              

http://freedomhouse.ro/olaf_docs/40_Componentele_luptei_antifrauda-final.pptx
http://freedomhouse.ro/olaf_docs/41_Strategia_antifrauda-final.pptx 
http://freedomhouse.ro/olaf_docs/41_Strategia_antifrauda-final.pptx 
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10. Proposals to improve the legislative framework as well as other  
 best practices that can contribute to preventing fraud

Measures that can contribute, directly and indirectly, to preventing fraud can be:
a. regulating the profession and creating a national register for project managers/

consultants (that will include data about their professional misconduct, about 
training, implemented projects, feedback from clients/authority – as an online CV 
etc.);

b. allocating a budget for management and control activities and accepting the 
eligibility of these expenditures;

c. regulating a consultancy/tutoring mechanism created by the financing authority as 
it has funds from the technical assistance programme;

d. the active involvement in the implementation of projects and early identification of 
irregularities, in order to be able to correct them;

e. making the control mechanism more efficient (e.g. rotation control system, 
centralised database for all operational programmes, means to perform checks, 
single register to record of the goods purchased in projects, the register with experts 
involved in projects)

f. a single register to record of all fraud and ensuring publicity;
g. regulating the liability of the people involved in the project (including the ones 

within the financing authorities)
h. proposing some additional measures for the protection of people that carry out in 

situ fraud control activities;
i. improving the inter-institutional cooperation (with the taxation authorities/

criminal investigation bodies) by information and experience exchanges between 
institutions;

j. unitary approaches at the level of all the involved institutions that can lead to 
similar solutions for similar cases, accompanied by a comprehensible and detailed 
reasoning.
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